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Qpi nion by Bottorff, Adm nistrative Trademark Judge:
Applicant seeks registration of the mark KLYMAX (in
typed form for goods identified as "t-shirts, hats,
sweatshirts, polo shirts, shorts, tank tops, and ski
gaiters, sold and nmarketed to those interested in

snownobi | i ng and personal watercraft usage."?!

! Application Serial No. 75/065,198, filed February 29, 1996

The application is based on use in commerce; July 1, 1993 is

al | eged as the date of first use of the mark anywhere, and
Septenmber 1, 1995 is alleged as the date of first use of the mark
in comerce. As published, the identification of goods included
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The Trademark Exam ning Attorney has refused
regi stration under Trademark Act Section 2(d), 15 U. S.C.
81052(d), on the ground that applicant's mark, as applied
to the goods identified in the application, so resembles
the registered mark CLIMAX (in typed form) for "ladies'
dresses, skirts, pants, suits, jackets and jump suits" as
to be likely to cause confusion, to cause mistake, or to
deceive.

When the refusal was made final, applicant filed this
appeal. Applicant and the Trademark Examining Attorney
have filed main briefs, and the applicant has filed a reply
brief. Applicant has not requested an oral hearing.

Our determination under Section 2(d) is based on an
analysis of all of the probative facts in evidence that are
relevant to the factors bearing on the likelihood of

confusion issue. See Inre E |I. du Pont de Nenopurs and

Co., 476 F.2d 1357, 177 USPQ 563 (CCPA 1973). In any

sem -col ons, rather than comms, after each of the clothing itens
except "ski gaiters." However, it is clear fromapplicant’s
argunments that the |anguage "sold and marketed to those
interested in snownbiling and personal watercraft usage" is
intended to apply to all of the clothing itens |isted, not just
to the ski gaiters. The use of sem -colons in the identification
of goods mlitates against this intended construction of the
identification of goods. Accordingly, to effect applicant’s

i nt ended construction of the identification of goods, the Board
has repl aced the seni-colons with commas.

2 Registration No. 1,050,727, issued Cctober 19, 1976 and renewed
Decenber 1, 1996.
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l'i kel i hood of confusion analysis, two key considerations
are the simlarities between the marks and the simlarities
bet ween the goods and/or services. See Federated Foods,
Inc. v. Fort Howard Paper Co., 544 F.2d 1098, 192 USPQ 24,
29 (CCPA 1976).

Initially, we nust address an evidentiary matter.
Applicant relies on a chart (originally submtted to the
Trademar k Exam ning Attorney during prosecution of the
application) of what purports to be a listing of pairs of
coexi sting registrations in which, according to applicant,
the respective marks and goods involved in each pair of
registrations are nore closely related than are the marks
and goods involved in the present case. Applicant argues
that this chart is evidence of the Ofice’'s policy with
respect to issuing Section 2(d) refusals in cases involving
clothing itens, and evidence that a Section 2(d) refusal of
applicant’s mark in this case would be inconsistent with
that policy. The Trademark Exam ning Attorney has objected
to any consideration of this chart on the grounds that the
registrations cited therein have not been properly nmade of

record, and that they are irrel evant.
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We sustain the Trademark Exam ning Attorney’s
objection.® Furthernore, and in any event, our |ikelihood
of confusion determination in this case nust be nade on the
basis of the marks and goods involved in applicant’s
application and the cited registration.

Qur likelihood of confusion analysis in this case
begins with a consideration of whether applicant’s mark
KLYMAX and the registered mark CLI MAX, when considered in
their entireties, are simlar in terns of appearance,
sound, connotation and conmercial inpression. W find that
applicant’s mark KLYMAX woul d be perceived by purchasers as
nmerely a novel msspelling of the word "clinmax," the
ordinary English word which conprises the registered mark

CLI MAX. Thus, the nmarks KLYMAX and CLI MAX woul d be

® W agree with the Trademark Examining Attorney that the
purported third-party registrations listed in applicant’s chart
may not be consi dered because they have not been made properly of
record. See in re Duofold Inc. 184 USPQ 638 (TTAB 1974). The
Trademar k Exam ning Attorney properly raised this objection in
her May 1, 1998 office action, which was the first witten office
action following applicant’s subm ssion of the chart with its
Novenber 3, 1997 request for reconsideration of the fina

refusal, and properly maintained her objection to consideration
of the chart in her brief by arguing, inter alia, that the chart
is irrelevant because copies of the registrations are not of
record. Applicant’s assertion that the Trademark Exami ning
Attorney, in a md-Decenber 1997 tel ephone conversation with
applicant’s attorney, discussed the nerits of applicant’s chart
and did not raise any objection to the chart, is unavailing.

Thi s appeal nust be based exclusively on the witten record in
the application file. See Patent and Trademark O fice Rule 1.2,
37 C.F.R. 81.2. The Trademark Examining Attorney's objection was

properly made of record and maintained, and applicant was on

notice thereof.
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pronounced the same way. Furthernore, they would carry the
same connotation, i.e., that of the word "clinmax," a word
whi ch appears on this record to be arbitrary as applied to
t he goods involved in this case. Due to the replacenent of
the letters "C'" and "I" in the registered mark with their
phonetic equivalents "K' and "Y" in applicant’s mark, the
marks are not visually identical. However, the marks have
certain visual simlarities, including the fact that they
both are six-letter designations ending with "MAX. "

Viewing the marks in their entireties, we concl ude
that they convey simlar commercial inpressions, and that
confusion would be likely to result fromtheir use on
rel at ed goods.

Thus, we nust deci de whether the goods identified in
applicant’s application are sufficiently related to the
goods identified in the cited registration that source
confusion is likely to result fromuse thereon of the
simlar marks involved in this case. It is not necessary
that the goods be identical or even conpetitive to support
a holding of |ikelihood of confusion, it being sufficient
that they are so related or that conditions surrounding
their marketing are such that they are encountered by the
sanme persons who, because of the rel atedness of the goods

and the simlarities of the marks, would believe m stakenly
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that the goods originate fromor are in sonme way associ at ed
wi th the sanme producer. See The Bl ack and Decker
Manuf act uri ng Conpany v. Bi g Yank Corporation, 231 USPQ 484
(TTAB 1986).

After it received the Trademark Exam ning Attorney’s
Section 2(d) refusal based on the cited registration,
applicant amended its identification of goods to add the
words "sold and nmarketed to those interested in
snownobi | i ng and personal watercraft usage." Applicant
argues that this |anguage constitutes an express limtation
to applicant’s goods and to the trade channels and
custonmers for applicant’s goods, and that applicant’s
goods, as so limted, are dissimlar and unrelated to the
| adi es’ apparel itens identified in the registration. W
are not persuaded by applicant’s argunent.

The actual clothing itens identified in the
application, i.e., "t-shirts, hats, sweatshirts, polo
shirts, shorts, tank tops and ski gaiters" are not, except
for "ski gaiters,"” itens which normally would be worn only
I n connection with the activities of snowrobiling or
personal watercraft usage. That is, these clothing itens
are not in the nature of equi pnent specifically used in
t hose sports or which would normally be purchased only

t hrough deal ers or other outlets specializing in those or



Ser. No. 75/065, 198

other, simlar sports. Rather, these goods, |ike
regi strant’ s goods, are basic itens of clothing.

In view thereof, the | anguage "sold and market ed
[only] to those interested in snowrobiling and personal
wat ercraft usage" in applicant’s identification of goods
cannot be construed as a limtation as to the trade
channel s in which applicant’s goods m ght be sold. That
I's, we cannot assune that applicant’s goods are sold only
by snownobi |l e or personal watercraft deal erships, for
exanple. Rather, we nust presume that applicant’s clothing
items nove in all normal trade channels for such goods and
that they are sold to all normal classes of custoners for
such goods. See In re Elbaum 211 USPQ 639 (TTAB 1981).
Such trade channels woul d i ncl ude departnent and appar el
stores, where they m ght be purchased by persons
"interested in snowmbiling and personal watercraft usage."
These are al so the trade channels in which registrant’s
clothing itens would normally be sold.

Furthernore, the custoners for applicant’s goods and
for registrant’s goods nust be deened to overlap. The
goods identified in the registration are not linmted as to
cl asses of custoners, except insofar as the custoners for
| adi es’” apparel would generally be wonen. Therefore, we

must presunme that the registrant’s goods are sold and
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marketed to all normal purchasers for such goods, including
to all wonmen. [In re Elbaum supra. W also reasonably
assunme that wonen, who are purchasers of |adies’ appare
items such as registrant’s, also nay be persons "interested
I n snownobi | ing and personal watercraft usage" and that
they therefore would be potential purchasers of
applicant’s clothing items. Moreover, a wonan "interested
in snowmbiling"” is likely to be a potential purchaser of
"jackets," which are anong the goods included in
registrant’s identification of goods.

For these reasons, we find that applicant’s goods, as
identified in the application, are sufficiently
commercially related to the goods identified in the cited
regi stration that source confusion is likely to result when
the respective goods are marketed under the simlar narks
I nvol ved in this case.

We have carefully considered, but are not persuaded
by, applicant’s argunents with respect to the other du Pont
factors, i.e., that registrant’s mark is not a fanmous nmark,
that applicant is not aware of any instances of actual
confusion, that applicant’s registrations of the KLYMAX
mark for various other goods and services related to
snowmobi | e, notorcycle and personal watercraft equi pnent

and accessories constitutes a "famly" of marks, and that
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applicant’s purchasers are "a sophisticated segnent of the
buyi ng popul ation in that these individuals constitute a
narrow group of buyers."* Rather, having found that
applicant’s mark is confusingly simlar to the cited

regi stered mark, and that applicant’s goods and the goods
identified in the cited registration are related in that
they are presunmed to nove in the sane trade channels and to

be marketed to the sanme cl asses of purchasers, we concl ude

* Al'though a fanous mark may be entitled to a relatively broader
scope of protection, that does not nean that a registered mark
which is not fanbus is entitled to less than the normal scope of
protection otherwi se afforded to registered marks. Al so, the

al | eged absence of actual confusion is entitled to little or no
weight in in our likelihood of confusion analysis in this case
because applicant has not subnitted any evidence, e.g., as to the
extent of applicant’s and registrant’s respective sal es,
adverti si ng expenditures and geographi cal market areas, from

whi ch we ni ght conclude that there has been any neani ngul
opportunity for actual confusion to have occurred in the

mar ket pl ace. See Gllette Canada Inc. v. Ranir Corp., 23 USPQd
1768, 1774 (TTAB 1992). Likew se, applicant’s clainmed ownership
of other registrations of the KLYMAX mark for various other goods
and services does not give applicant a "famly" of marks; there
is only one mark, and one mark does not nmake a famly. Finally,
by asserting that its purchasers conprise "a sophisticated
segnent of the buying population in that these individuals
constitute a narrow group of buyers,"” applicant appears to be
argui ng that confusion is unlikely due to the sophistication of
purchasers. However, we are not persuaded that purchasers of
clothing itens such as those involved in this case are
necessarily sophisticated purchasers, much less that they are
sophi sti cated about trademarks and i mmune to source confusion
resulting fromthe use of simlar marks on rel ated goods. See
Refreshnent Machinery |ncorporated v. Reed |Industries, Inc., 196
USPQ 840, 843 (TTAB 1977).
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that a |likelihood of confusion exists in this case.

Decision: The refusal to register is affirmed.

P. T. Hairston

B. A Chapman

C M Bottorff

Adm ni strative Trademark Judges
Trademark Trial and Appeal Board
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